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INTRODUCTION

Pennsylvania’s surface water
resources include 83,184 miles
of streams and rivers, more than
4,000 lakes, reservoirs, and
ponds, and 120 miles of coastal
waters, overall involving nearly
2.5 trillion gallons of water.
Below the surface, thirty times
more water (80 trillion gallons)
is stored in groundwater aqui-
fers after it percolates through
the ground in layers of soil,
sand, and rock. In an average
year, more than 40 inches of
precipitation fall to replenish
our water supplies.

While water may appear plen-
tiful, a variety of user groups
place demands on our water
resources. The total withdrawal
of ground- and surface water

in Pennsylvania approaches 10
billion gallons per day. In 2000,
the state’s largest users were
thermoelectric power genera-
tors (70 percent), industrial

and mining operations (13.6
percent), domestic and commer-
cial customers (16 percent), and
agricultural users (0.4 percent)
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Groundwater withdrawals
(9,260)




Some water uses, such as navi-
gation, recreation, and hydro-
electric power generation, do
not involve withdrawing water
from its source. These are
known as instream uses. Off-
stream or consumptive uses
remove water from a ground- or
surface water source and do not
directly return it. Water used
for irrigation and livestock is
included in the consumptive
use category. The 2000 report
of consumptive use of water in
Pennsylvania indicates that irri-
gation and livestock consumed
nearly 58 million gallons per day
(g¢pd), constituting more than 10
percent of consumptive water
uses in the state. Consequently,
although agriculture represents
only a small portion of total
usage, it accounts for a signifi-
cant share of consumptive uses.

Groundwater is an essential
source of water for many users
in Pennsylvania, especially for
farmers and rural residents, the
majority of whom depend on
private wells for their domestic
water supply. More than one

million private wells exist, and
about 20,000 new wells are
drilled each year in Pennsyl-
vania. Prior to improved regula-
tory standards for protection of
surface water sources, patho-
gens such as Giardia and Cryp-
tosporidium found in surface
water supplies caused some
public water suppliers in rural
areas to look to groundwater

as a safer source. In addition,
the migration of people and
industry from urban centers

to rural areas has increased

the demand on groundwater
supplies. Between 2000 and
2005, Pennsylvania’s cities lost
3.3 percent of their population
while the second-tier townships
grew by 5.9 percent, a factor

in the changing demands for
water in areas that have existing
infrastructure to provide it and
increasing demands on smaller,
rural systems or for new well
sources.

Each of the state’s water users
depends on access to a certain
amount of water at any time.
Periodic droughts are inevi-
table, but if potential problems
are recognized and planned

for, the impact of drought on
humans, businesses, and the
state’s economy can be reduced.
Prioritizing needs, conserving
water when possible, and clearly
defining user rights before
drought strikes will alleviate
conflicts between competing
users in times of scarcity.




Extended drought from 1999
through 2002, coupled with
development, especially in the
state’s southeast and south-
central counties, have raised
critical questions about (1) how
water is allocated, (2) priority
uses in times of scarcity, and
(3) which level of government

is best suited to regulate water
use. Predictions that climate
change will influence annual
precipitation in Pennsylvania
add another variable to the
questions about water avail-
ability in the future. The passage
of the Water Resources Planning
Act of 2002 (also referred to as
Act 220) brought with it expec-
tations that the Commonwealth
would benefit from improved
strategies for drought prepared-
ness. Development of a new
State Water Plan by 2008 is
slated to include inventories of
ground- and surface water quan-
tities, assessments and projec-
tions of existing and future
withdrawal demands, identifica-
tion of critical water planning
areas, guidance on water conser-
vation during drought, and
overall strategies for the alloca-
tion of the state’s water.

This publication provides an
overview of water rights for
citizens, farmers, rural busi-
ness owners, and elected and
appointed officials. It introduces
the legal background, terms, and
issues about water rights. The
discussion is introductory and
does not provide legal advice
regarding water rights conflicts,
nor is it a substitute for advice
from a qualified lawyer.

Owing to the developments
highlighted above, particularly
the geographic movement of
the population into more rural
areas, it is understandable that
water rights will increasingly be
the subject of debate. Informed
citizens are more likely to know
their rights and to contribute
effectively to the dialog and
decision making about state
and local policies regarding
access and allocation of water
resources.

An overview of laws governing
Pennsylvania’s system of
ground- and surface water allo-
cation is presented. A history
of water rights is offered, with
the important players identified
and their missions and authori-
ties explained. Issues likely to
be discussed and debated in the
near future are identified. These
issues include:

m How will new industry and
residential development
affect the present system of
water allocation?

m Which level of government is
best suited for deciding how
water rights are allocated?

m How well defined are users’
rights?

m Who has the rights to water

when demand becomes
greater than the available

supply?

® When does an individual’s

right to use a water source
yield to the community’s
rights?

m What are a community’s

responsibilities to people
who may be forced to give
up their water rights for the
community’s benefit?

m Who benefits from the

system of water rights?

How will water planning
affect the current system?



BASIS OF WATER LAW
IN PENNSYLVANIA

Definitions of water resources
evolve over time and recent
policy actions like the Water
Resources Planning Act of
2002 may influence how

the Commonwealth’s water
resources will be understood in
the future. However, by conven-
tion, the state’s water resources
are currently understood as the
following:

m Surface water lies in a
natural, defined channel
with a bed and banks and
includes streams, rivers,
ponds, and lakes. Under-
ground streams that flow in
defined channels also are
treated as surface water for
the purpose of allocation.

m Groundwater lies below the
surface of the ground and
is part of the water table or
is percolating down to that
level.

m Diffuse surface water, which
does not move in a defined
channel and does not filter
down to the water table,
comes from various sources
including rain, melting snow,
seepage from springs, and
flood waters. Diffuse surface
water is distinguished here
because it has been treated
separately under Pennsylva-
nia’s water rights system.

Pennsylvania’s system of water
law is based on court rulings
dating back to the 1800s. This
system of rule making, called
common law, is decided on a
case-by-case basis, as opposed
to statutory law, under which

a legislature enacts specific
regulations. In the common
law system, lawyers and judges
research the facts and decisions
of similar cases in higher courts

to determine what precedent
exists to help them decide the
most effective argument and
logical ruling. Some people
believe that common law causes
uncertainty in the allocation of
water rights since future litiga-
tion could set new precedent.
Others, however, believe this
uncertainty is not problematic
since preceding cases provide a
fairly clear indication of how a
water rights dispute is likely to
be resolved.

It is important to understand
that Pennsylvania’s current
water law does not recognize
that ground- and surface water
are intricately connected,
making it difficult to effectively
manage the total water resource.
However, the Water Resources
Planning Act of 2002 recognizes
these connections and explic-
itly defines ground- and surface
water in ways that may contra-
dict the conventional under-
standings that have determined
water rights in Pennsylvania.
According to the act:

m Surface water lies in a
defined channel with a bed
and banks and includes
perennial or intermittent
streams, rivers, ponds,
wetlands, and lakes. The
definition of surface water is
significantly expanded from
previous understandings
to include diffuse surface
water, which is defined
above. In addition, the term
surface water now applies
to both natural and artificial
bodies of water.



m Groundwater lies beneath
the surface of the ground
within a zone of saturation.
Groundwater, whether or
not it is flowing, found in
known or defined chan-
nels or percolating through
underground geologic forma-
tions, is designated as such
regardless of whether it is
the result of natural or arti-
ficial recharge. The term
includes water contained
in aquifers, artesian, and
nonartesian basins, under-
ground water courses, and
other bodies of water below
the surface of the earth.




PENNSYLVANIA'S
GROUND- AND SURFACE
WATER ALLOCATION
POLICIES

The 1923 Limited Water Power
and Water Supply Law and the
1939 Water Rights Act were
designed to provide for review
and regulation of surface water
withdrawals by public water
companies, municipalities, and
power companies.

The Water Well Drillers License
Act of 1956 requires well drillers
to record and file information on
well location, rock types, well
design, and yield data for each
well drilled. While the collection
of such information is impor-
tant, there is no enforcement to
administer this act and many
drilled wells go unreported each
year. Pennsylvania, like only a
few other states, does not have
regulations that impose stan-
dards for well construction and
does not require certification of
well drillers.

The Dam Safety and Encroach-
ments Act of 1978, an updated
version of the 1913 Water
Obstructions Act, grants
Pennsylvania’s Department

of Environmental Protection
(DEP) authority to regulate the
construction, operation, and
maintenance of dams and other
water obstructions. This law
has enabled DEP to establish
minimum flow guidelines for
dammed waterways.

The Water Resources Planning
Act of 2002 provides guide-
lines for future water resource
planning that will influence

the future allocation of ground-
and surface water resources.
Whether the act will affect
future common-law interpre-
tations, however, is unknown
and will likely be determined
through the court system. The
act establishes a statewide water
withdrawal and use registra-
tion and reporting program that
requires public water supply
agencies, hydropower facilities,
and individuals who withdraw
or use more than 10,000 gallons
of water per day over any thirty-
day period to register their
withdrawal and use. Users of
less than 10,000 gallons per day
are also encouraged to register
voluntarily so that DEP can
inventory current withdrawals
and uses. Typical households in
Pennsylvania use approximately
200 to 300 gallons per day of
water and are not expected to
register their use.

The Water Resources Planning
Act of 2002 also mandates the
development of a new State
Water Plan by 2008. Pennsylva-
nia’s previous state water plan
(1976) had not been updated in
more than twenty-five years and
did not address critical water
needs. The act requires that
the new (2008) plan be updated
every five years.

The importance of planning for
water resources within water-
shed boundaries is also a hall-
mark of the act, making clear
that political subdivisions (i.e.,
townships, boroughs, cities,
counties) do not have the power
to allocate water resources or
regulate water withdrawals.
However, the act preserves the
powers of local government

to regulate land use under the
Pennsylvania Municipalities
Planning Act and other laws.
Because land uses impact the
quality and quantity of water
resources, this could result in
conflicts between the agencies
responsible for water alloca-
tion and the municipalities
responsible for regulating land
uses that affect demands placed
on water resources. The Water
Resources Planning Act of 2002
allows the municipalities to
have access to the water use and
supply information that will be
generated through the planning
process so that informed land-
use decisions that are based on
sound and current data can be
made. The new State Water Plan
will have six “Regional Water
Resource Planning Areas” that
geographically correspond with
the major watershed divides

of Pennsylvania—Delaware
River, Great Lakes, Lower
Susquehanna River, Ohio River,
Potomac River, and Upper/
Middle Susquehanna River.
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of the Water Resources Plan-
ning Act of 2002 include the
identification of priority water
resource planning issues for
each of the regional watersheds,
including the identification of
critical water planning areas. A
critical water planning area is
defined by the act as any signifi-
cant hydrologic unit (water-
shed) where existing or future
demands exceed or threaten to
exceed the safe yield of avail-
able water resources. In this
context, “safe yield” is defined
as the amount of water that

can be withdrawn from a water
resource over a period of time
without impairing the long-
term utility of a water resource.
Safe yield for a particular water
source is based on the predict-
able rate of natural and artificial
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replenishment of the water
source over a reasonable period
of time.

Unlike Pennsylvania’s existing
system of water law, the Water
Resources Planning Act of 2002
recognizes and accounts for

the links between ground- and
surface water. It further recog-
nizes that there are different
reasonable and beneficial uses of
Pennsylvania’s waters, including
agriculture, public water supply,
and energy production; and
instream uses, such as naviga-
tion, recreation, and fish and
wildlife habitat. Consequently,
the future State Water Plan

will require that all of these
legitimate uses be evaluated,
considered, accommodated, and
balanced.

SURFACE WATER RIGHTS
IN PENNSYLVANIA

Under the common-law system
of water rights, surface water

is subject to the riparian rights
doctrine. This states that land-
owners with property adjacent
to or divided by a natural body
of water with defined banks
have the right to use these
waters. Riparian doctrine does
not confer the right to divert or
consume a certain amount of
water, nor does it grant owner-
ship of a specific quantity of
water to the riparian landowner.
All such property owners have
equal rights to use this water.
According to the original intent
of this doctrine, all riparian
owners have the right to see the
water unchanged in quantity



and quality when it reaches
their property.

The requirement that the water
remain in its natural state

may hamper development of
riparian land. Riparian doctrine
in its strictest form implies that
every riparian owner has the
right to undiminished flow and
unchanged quality. To lessen
impediments to development,
Pennsylvania has adopted the
doctrine of “reasonable use.”
The policy allows some reduc-
tion in a watercourse’s flow,

as long as other users are not
“unreasonably” harmed. The
definition of reasonable use
depends on the size of the
stream, the type of use, the
amount of withdrawal, and

the circumstances of other
riparian users. Unreasonable
uses include selling or wasting
water and diversion to nonri-
parian lands. For planning

purposes, the Water Resources
Planning Act of 2002 broadens
the definition of reasonable use
as “reasonable and beneficial
use” and includes both with-
drawal and nonwithdrawal uses,
stating that efficient utilization
should be ensured, in respect
to the quantity of water and
the techniques used. However,
the common-law definition for
reasonable use prevails unless
the court system determines
otherwise in the future.

Domestic use (including
drinking, bathing, cooking,
laundry, livestock watering, and
other uses necessary for life and
health) is given priority with

no regard for the amount of
water left in the stream or lake
after these uses are satisfied.
The next priority is the public’s
right to navigate, followed by
all nondomestic water uses.
Upstream nondomestic uses,




including irrigation, manufac-
turing, and power production,
can be slowed if there is insuffi-
cient water to meet downstream
domestic or navigational needs.
This priority ranking has been
developed over the years based
on the decisions of numerous
court cases.

A problem with riparian rights
doctrine is that although water
rights are carried with property
ownership, there is no guar-
antee that the right to use the
water will remain unhindered by
future riparian users.

Nondomestic uses of surface
water, such as irrigation,
municipal supply, mining,

and industry, are considered
“extraordinary” and are allow-
able only to the extent that they
“neither materially nor percep-
tibly” diminish stream flow and
are “reasonable” with respect to
the rights of other users. Gener-
ally, water taken under riparian

rule may not be removed from
the property adjacent to the
waterway or diverted to another
watershed, even if such removal
would not adversely affect any
other user. There are two main
ways to circumvent this provi-
sion: prescription and eminent
domain.

Prescriptive water rights are
gained when a specific water
withdrawal that adversely
affects the rights of others
occurs continuously, notori-
ously, visibly, and openly for
twenty-one years without a legal
complaint. After this period of
time, the rights cannot be taken
away, even if negative conse-
quences result for other riparian
rights holders. The amount of
the withdrawal obtained under
prescriptive water rights cannot
later be increased. The concept
of prescriptive rights declares
that lawsuits cannot be brought
to recover interests in land after
it has been in the open and

adverse use and possession of
another person for twenty-one
years.

Prescription can result in the
right for a nonriparian owner to
use the water, or it can allow a
legitimate riparian owner to use
more water than would other-
wise be possible given the rights
of other owners. For example,

a Pennsylvania Supreme Court
decision (Messinger’s Appeal
109 Pa. 285, 4 A. 162 [1885])
involved a farmer who, in 1842,
dammed a stream and dug
ditches for irrigation purposes.
His diversion caused no harm
to a mill downstream for most
of the time he irrigated his land.
However, by 1877, drought
diminished the stream’s flow
and the mill owner sued the
farmer on the grounds that the
mill was not receiving enough
water to operate. The farmer
claimed a prescriptive right to
continue using the water since
use had been “adverse, open,
visible, notorious, and contin-
uous” for more than twenty-one
years. It was undisputed that
the farmer had irrigated his land
in the same way since 1842.
The mill owner took action only
after the lack of water impacted
operations at the mill. The 1885
ruling stated that the length of
time the farmer irrigated his
land was so great (more than
thirty-five years) that the farmer
gained a right by prescription

to continue diverting water

for irrigation. The mill owner,
while not initially harmed by
the diversion, could have antici-
pated the problem but took no
action until the mill operation
was affected.



Eminent domain rights to
water use are acquired when
municipalities or other public
service agencies legally procure
water from a private source for
the public good. Acquisition
requires a permit from the DEP.

Many legal decisions in the
Commonwealth have empha-
sized the amount of the with-
drawal in comparison to the
total flow of the waterway. For
example, a court would be more
likely to consider a large with-
drawal from the downstream
reaches of a river where flow is
often greatest to be reasonable
as opposed to a large withdrawal
from smaller upstream sections.
In this way the riparian rule
has favored establishment of
water-consuming industries on
the downstream sections of the
state’s major rivers compared
with smaller, upstream
segments.

Pennsylvania’s groundwater

law is based on the so-called
“American Rule.” Under this
rule landowners may withdraw
percolating groundwater from
beneath their property for any
“natural and ordinary” use
without regard for neighboring
users. Natural and ordinary uses
encompass virtually any water
use, as long as the use occurs on
the landowner’s property. Uses
occurring off site are “unreason-
able” and “unlawful.” This rule
was established at the beginning
of the Industrial Revolution to
promote economic growth and
development, the predominant
social goal at that time.

There is some confusion within
the court decisions about
liability in relation to ground-
water withdrawals under the
American Rule. Some courts
have found the offending user
liable for damages when the
withdrawal interferes with
other users. There is also legal
precedent stating that in order
for the user to be liable for
damages, the withdrawal must
be “malicious” or “negligent.”
A “malicious” withdrawal is
done with intent to harm one’s
neighbors, while an owner who
makes a “negligent” withdrawal
has failed to exercise care when
there was a duty to do so and
the impact of the withdrawal
on other water users could be
reasonably anticipated.

The American Rule is not
designed to deal with conflict
between competing users or
with drought conditions. Its
provisions usually mean that
those with the deepest wells
and most powerful pumps get
the most water. Landowners are
thereby given the incentive to
drill ever-deeper wells and use
ever-more powerful pumps, as
long as the water use qualifies as
natural and ordinary.



DIFFUSE SURFACE
WATER RIGHTS WITHIN
PENNSYLVANIA'S
COMMON-LAW SYSTEM

Diffuse surface water does not
flow in a defined channel, such
as flood water, melting snow,

or stormwater runoff. Pennsyl-
vania landowners may collect
and use diffuse surface water
for their own purposes. Many
people, however, would rather
move the water off of their prop-
erty as soon as possible. The
“natural flow doctrine” applies
to drainage. Strict interpreta-
tions of this doctrine state that
the owner of lowland must
accept all the diffuse surface
water that flows naturally onto
the property from uplands. The
upland owners may not increase
or change the amount, speed,

or direction of the flow, or else
they may be liable for damage
caused to lowland owners. Some
people feel that the require-
ment of preserving the natural
drainage system unnecessarily
hinders property development.

This sentiment has led to the
application of a different rule,
the “common enemy” rule, in
the drainage of urban areas.
(See the Glossary, page 17, for a
description of the term common
enemy. ) Diffuse surface waters
are treated as a common enemy.
All landowners have equal rights
to improve their property and
change the natural flow of these
waters as necessary, even if this
harms their neighbors, as long
as the landowners’ actions are
reasonable. However, the upland
owners cannot be negligent or
fail to take due care in making
improvements, nor may they
deliver the water to lower lands
by means of artificial channels
or ditches.

ARTIFICIAL OR
DEVELOPED WATERS

Surface water in a constructed
reservoir is treated separately
by Pennsylvania’s present
system of water laws. Adja-
cent landowners do not gain
riparian rights to developed
water because they generally do
not own the land underneath
the water. The municipality

or utility that constructed the
dam or reservoir usually owns
the land beneath the lake and
therefore has exclusive rights
to the waters. Little precedent
exists to determine downstream
users’ rights to stored waters.
Therefore, if a conflict arises,
the outcome of the dispute is
uncertain.



LAWS GOVERNING
INTERSTATE WATERS

The Delaware and Susquehanna
River basins cover the eastern
two-thirds of the state. The
western third is mainly in the
Ohio River basin and, to a lesser
extent, the Great Lakes water-
shed. In the 1960s and 1970s,
the federal government created
two interstate river basin
commissions to manage water
interests in the more densely
populated Delaware and Susque-
hanna River watersheds. The
Delaware River Basin Commis-
sion (DRBQC) arose out of a long-
standing interstate legal debate
over rights to water within the
Delaware River watershed and
out of basin withdrawals (e.g., to
New York City). The decisions
of two court cases in 1931 and
1954 proved too inflexible to
accommodate changing indus-
trial needs, so the interstate
compact was established. The
initial term of the compact is
100 years.

The DRBC currently requires
only groundwater withdrawals
that average or exceed 10,000
gpd to register their wells with
the appropriate state agency,
which in Pennsylvania’s case

is the DEP. The requirement
initially targeted southeastern
Pennsylvania, where recent
droughts and expanding devel-
opment were increasingly
threatening supplies. However,
the registration requirement
has since been expanded to
the entire region regulated by
the DRBC. New users may be
required to limit withdrawals if
their use interferes with that of
established users or to provide

replacement water supplies
when interference is unavoid-
able.

The DRBC has also been
involved in settling disputes

within Pennsylvania, something
it was not specifically designed

to do but had the authority to
facilitate. The DRBC became
involved because Pennsyl-

vania has no easy mechanism
for resolving water disputes.
Some people feel that this juris-
dictional anomaly is a prime
example of why Pennsylvania’s
state government needs to
discuss questions of water use
and to consider alternatives.



The Susquehanna River

Basin Commission (SRBC)

has required all persons who
withdraw or divert more than
an average of 10,000 gpd to
register the withdrawal since
1995. This practice changed in
2004 when SRBC entered into a
Memorandum of Understanding
with the DEP to allow the Water
Resources Planning Act of 2002
registration to satisfy SRBC
registration requirements. The
SRBC has also historically
regulated large withdrawals
from ground- or surface water
(greater than 100,000 gpd for
any consecutive thirty-day
period) and large consump-

tive water uses (greater than
20,000 gpd for any consecutive
thirty-day period). In December
2006, the Susquehanna River
Basin Commission significantly
expanded its purview over water
withdrawals of all volumes by
amending its regulations for the
review and approval of water
resources projects. Under the
revised rules, all registrations
must be renewed every five
years unless the withdrawal

is discontinued sooner. These
changes are also consistent
with the provisions of the Water
Resources Act of 2002.

Proposed consumptive water use
projects sourced from ground-
or surface water will require
prior review and approval by the
SRBC of the source even if the
withdrawal averages less than
100,000 gpd. Consumptive use
projects are required to miti-
gate for their use and the SRBC
provides a list of mitigation
options that include measures
such as payments, water reduc-
tions, or release of stored
waters.

Pennsylvania’s Major River Basin Divides

Lake Erie

Ohio River

Genessee River

Susquehanna River

Potomac River

Delaware River

In addition to water withdrawal
projects involving 100,000

gpd or more from a surface- or
groundwater source, proposed
water withdrawal projects

using a combination of sources
totaling 100,000 gpd or more
for any consecutive thirty-day
period will also require prior
approval by the SRBC. Addi-
tional requirements that limit
withdrawals, impose conditions
on them, mitigate their impacts,
or require the project sponsor
to undertake other measures to
meet its present or foreseeable
future water needs from ground-
or surface water sources can
also be imposed.

Projects that propose to divert
water into or out of the Susque-
hanna River basin involving an
average of 20,000 gpd of water
in any consecutive thirty-day
period will require SRBC review
and approval. All diversions
whether they are water into

or water out of the basin must
meet SRBC requirements.

Under the revised regulations,
there are withdrawal projects
that typically would not require
prior review or approval but
may be subjected to the review
process if so determined by the
SRBC executive director. These
projects include those that
affect interstate water quality;
are within a member state that
has the potential to affect waters
within another member state;
have a significant effect on the
SRBC’s comprehensive plan;

or could have adverse, adverse
cumulative, or interstate effects
on water resources of the basin.

Withdrawal projects that are
subject to SRBC review and
approval and have been in place
since 1995 are also subject to
water conservation require-
ments for public water supply,
industrial, or irrigation use.

Great Lakes’ waters fall under
the jurisdiction of the Great
Lakes Commission, governed
by a six-member group respon-



sible for rendering decisions on
applications to use, obstruct, or
divert these boundary waters.
The commission is made up of
representatives of the contig-
uous U.S. states and Canadian
provinces. The Great Lakes
Commission is tracking with-
drawals by state and Canadian
territory and has a Great Lakes
Water Resources Compact
under development.

Other systems for determining
water rights are used in different
parts of the country, dependent
upon the circumstances of the
availability of water there. The
doctrine of prior appropriation
is commonly used to allocate
water rights in the arid and
semiarid western United States.
The doctrine allows storage of
water when it is plentiful and
diversion from places with
adequate supplies to places
where it is needed. Seniority

of appropriation is central to
this doctrine. In other words,
“first in time, first in right.” The
landowner whose claim to water
dates back the furthest is the
last to lose water rights during
droughts and conflicts.

Aspects of appropriative rights
doctrine and riparian rights
doctrine are incorporated under
hybrid or dual water rights
systems, with the riparian right
usually having priority. Dual or
hybrid system states incorpo-
rate a measure of reasonable-
ness to give some protection to
junior users.

Correlative rights doctrine
holds that the rights of all
landowners in a watershed are
equal, complementary, and
related. Users may not extract
more than their defined share,
nor should their use result

in injury to other users. This
doctrine is similar to riparian
doctrine, except that in times
of drought, correlative rights
doctrine allocates water on the
basis of relative need according
to a prioritization of uses. Use
on nonoverlying lands is highly
restricted. This system’s chief
downfall is that a “fair” and
equal division of rights may not
necessarily lead to the most
economically efficient use of
the available water. This system
requires more intensive judicial
involvement in settling conflicts
than does the American Rule
system since litigation is seldom
brought until the resource is
already overextended.

A regulatory system of ground-
water allocation requires new
users to obtain a permit for
withdrawal from the state
administrative agency. Preex-
isting uses, domestic water
needs, and wells that withdraw
less than an amount set by
statute are usually not regu-
lated. A proposed use must be
beneficial, as indicated in the
enabling legislation.

Most permit systems allow virtu-
ally any use, including off-land
uses. Some systems rank uses
as a guideline in times of water
shortage. Provisions can be
made to allow new, high-priority
uses in the watershed, provided
that the new user compen-

sates injured permit holders or
replaces their water supply. This
type of system may exist on a
statewide basis or only in crit-
ical areas where groundwater is
scarce.



LOOKING TO THE
FUTURE

Pennsylvania’s current system
of water allocation works fairly
well except during shortages

or where demand exceeds the
available supply. This is why the
Water Resources Planning Act
of 2002 has established a means
for identifying the critical water
planning areas—whereby the
current and future demands on
water are met in accordance
with a safe yield that protects
that resource. In Pennsylvania,
as in other Mid-Atlantic and
Northeastern states where water
has always been perceived as

plentiful, the increasing develop-
ment, subsequent demands, and
changing weather patterns will
cause water shortages on a more
frequent basis. For this reason,
the Water Resources Plan-

ning Act of 2002 addresses the
management of water resources
during drought in attempt

to help provide measures for
reducing and avoiding the most
severe and numerous conflicts
that arise around water avail-
ability.

The way our water resources are
managed depends on whether
water is viewed as property to
which all are entitled in certain
amounts or as a resource that

must be protected for future
generations. With respect to
property rights, and as citizens
of the Commonwealth, we need
to keep in mind the overarching
rights to natural resources as
identified in the Pennsylvania
constitution, Article 1, Section
27:

The people have a right to
clean air, pure water, and
to the preservation of the
natural, scenic, historic,
and esthetic values of the
environment. Pennsylvania’s
public natural resources
are the common property

of all the people, including
generations yet to come. As
trustee of these resources,
the Commonawealth shall
conserve and maintain
them for the benefit of all the
people.

The “Commonwealth principle”
can guide how we address the
difficult and challenging issues
related to Pennsylvania’s current
water allocation system, its
shortcomings, and the need for
critical thinking by citizens as
alternative water rights systems
may be considered in the future.



GLOSSARY

American Rule—states that a
landowner may withdraw perco-
lating waters beneath his or her
land for “natural and ordinary”
use on that land regardless of
the consequences for neighbors.
Virtually all economic enter-
prises are included under the
category of “natural and ordi-
nary” use.

Aquifer—a geologic formation
that contains saturated perme-
able material and yields signifi-
cant quantities of water for wells
or springs.

Common enemy rule—grants
all landowners equal rights to
improve their property and
change the natural flow of
diffuse surface waters as neces-
sary, even if this harms their
neighbors, as long as the land-
owners’ actions are reasonable
and not negligent and the water
is not delivered by means of
artificial channels or ditches.

Common law—a system
whereby the decisions of indi-
vidual lawsuits are used to
define rights that may be refined
and adjusted as new litigation
deems necessary.

Consumptive use—water with-
drawn and removed from the
immediate supply of origin
through evaporation, incorpo-
ration into products or crops,
consumption by people, or other
means.

Critical water planning area—
any significant hydrologic unit
(watershed) where existing

or future demands exceed or
threaten to exceed the safe yield
of available water resources.

Developed waters—a dammed
or diverted river or reservoir.

Diffuse surface water—does
not move in a defined channel
and does not filter down to

the water table. It comes from
various sources, including rain,
melting snow, seepage from
springs, and flood waters.

Eminent domain—a legal prin-
ciple that allows municipalities
and other public service agen-
cies to acquire surface water
rights for the public good.

Instream use—water that is
used but not withdrawn from a
ground- or surface water supply.
Possible uses include recreation,
fish propagation, hydroelectric
power generation, and naviga-
tion.

Natural and ordinary use—with
regard to percolating ground-
water, encompasses virtually
any water use, as long as use
occurs on the landowner’s prop-
erty. The transfer of water off
land for use elsewhere is not
allowed under this provision.

Natural flow doctrine—applied
to drainage in rural areas, this
doctrine states that the owner
of low land must accept all the
diffuse surface water that flows
naturally over the property
from upper lands, provided that
the upper landowner does not
increase or change the amount,
speed, or direction of the flow.

Offstream use—water with-
drawn or diverted from a
ground- or surface water

source for uses such as public
supply, livestock, irrigation, and
industry.

Percolating groundwater—
normally flows very slowly
through soil pore spaces, unde-
fined pathways between soil
grains. This water is either in
the water table or is filtering
down to the water table.

Prescriptive water rights—
obtained if an adverse use is
practiced peaceably, continu-
ously, notoriously, visibly, and
openly for twenty-one years
with no legal challenge.

Reasonable vse—a modifica-
tion of riparian doctrine stating
that some reduction in the
watercourse’s flow is acceptable,
as long as other users are not
“unreasonably” harmed.

Riparian—relating to the bank
of a stream or lake.

Riparian doctrine—grants land-
owners with property adjacent
to or crossed by a water body
the right to make reasonable use
of these waters. The doctrine
grants all such property owners
equal rights to use this water.

Safe yield—the amount of water
that can be withdrawn from a
water resource over a period of
time without impairing the long-
term utility of a water resource.

Statutory law—as opposed to
common law, this is written law
enacted by a legislature that

all citizens represented by the
legislature legally must follow.



Water project—includes work,
service, activity, or facility that
will conserve, utilize, control,
develop, or manage water
resources.

Water Resources Planning Act
of 2002 (Act 220)—authorizes
an update of Pennsylvania’s
state water plan, including the
documentation of large water
users (over 10,000 gallons per
day).

Well yield—the rate at which a
well provides water, usually in
gallons per minute.

Withdrawals—the removal
of water, through pumping
or diversion, from ground- or
surface water sources.
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