Upper Milford Township Ordinance Review Technical Memorandum
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Summary

Heritage Conservancy reviewed the Upper Milford Township Zoning Ordinance (1992 with revisions) and SALDO (1992 with revisions) focusing on provisions related to natural resource protection.  The purpose of the review was to make recommendations to provide additional protection to the natural resources of Upper Milford Township. 

This document provides specific recommendations to revise or supplement existing regulations.  Extracted from these recommendations are two “Top Five” lists:  the top priority, long-term with the greatest potential to add significant levels of additional protection to Upper Milford’s natural resources, and the top priority short term implementation recommendations that Upper Milford can put in place quickly and easily. 

Priority Long-Term Recommendations

· Amend or expand the current zoning ordinance to protect resources including riparian buffers, woodlands, scenic views and corridors, wetlands and groundwater either through additional performance standards or through designation of specific overlay zones. 

· Adopt a separate ordinance for the monitoring, management and maintenance of on-lot septic systems as recommended in the Township’s Act 537 Plan.  

· Replicate the environmental review process required for  Planned Residential Development for all proposed development.  

· Amend both the Zoning and Subdivision Land Development Ordinance to cross-reference the Little Lehigh Stormwater Management Ordinance’s standards and criteria.

· Include recommendations of Parks, Recreation, Open Space and Environmental Plan into the appropriate purpose statements for each ordinance. 

Priority Short Term Recommendations

· Add Suggested Definitions to both Zoning and SLDO.

· Adopt a separate ordinance for the monitoring, management and maintenance of on-lot septic systems as recommended in the Township’s Act 537 Plan. (Ordinance included in Act 537 Plan)  

· Adopt two-zone Riparian Buffer Ordinance (model provided).

· Amend the Zoning and SLDO to cross-reference the Little Lehigh Stormwater Management Ordinance’s standards and criteria. 

· Remove invasive species from landscaping requirements of SLDO (Section 1019).

Detailed recommendations, organized by ordinance section, follow.  Sample ordinances are also included in the Appendix to illustrate recommended changes. 

I. Zoning Ordinance Review and Recommendations

Upper Milford Zoning Ordinance 1985, Revised 1992 

& Amendments to 2001

Article and section citations below reference the Zoning Ordinance.

Article 2 – Definitions

Add to the list of definitions the following to be consistent with the Stormwater Ordinance #106.

Buffer:


(1) – Streamside Buffer - A zone of variable width located along a stream that is vegetated and designed to filter pollutants from runoff.

(2) – Special Geologic Feature Buffer - A required isolation distance from a special geologic feature to a proposed BMP needed to reduce the risk of sinkhole formation due to stormwater management activities.

Stream:
A watercourse 

Watercourse:  Any channel of conveyance of surface water having defined bed and banks, whether natural or artificial, with perennial or intermittent flow.

Add or amend the following terms:  (These are samples drawn from other ordinances.)

· Open Space:  A parcel or parcels of land or an area of water, or a combination of land and water within a development site which shall remain undeveloped and is protected from future development by the provisions of this Ordinance.  Open space shall be designed and intended for the use or enjoyment of the residents of the residential development, except where open space is approved by the governing body for agricultural uses or to be included in a fee-simple lots under the provisions of Section XXX. In a nonresidential development, open space is undeveloped area as determined under Section XXX, Site Capacity Calculations.  Open space shall not be used for streets, off street parking areas or and areas set aside for public facilities, except where the governing body approves streets, parking areas or public facilities for the approved use of the open space.  Open space may include developed (active) and undeveloped (passive) open space.


Open Space, Developed (Active).  Land without resource restrictions, which is 
intended and approved for use as active recreation areas, such as playfields, 
playgrounds, skating rinks, swimming pools, tennis courts, and areas for water 
management (storm, waste, potable supply).


Open Space, Undeveloped (Passive).  Land which is intended and approve for passive 
recreation, agriculture, resource protection, amenity or buffers.

· Tree Protection Zone:  An area that is radial  to the trunk of a tree in which no construction activity shall occur.  Tree protection zone shall be fifteen feet (15) from the trunk of the tree to be retained, or the distance from the trunk to the drip line, whichever is greater.  Where there is a group of trees or woodlands, tree protection zone shall be the aggregate of the protection zones for the individual trees.  (Reference to JMZO and Quakertown Area  Zoning Ordinance in Appendix B.)

· Wetlands:  Areas of undrained, saturated soils supporting wetland vegetation, where the water table is at or near the surface or where shallow water covers the site due to permanent or seasonal inundation of surface or groundwater. 

· Woodlands:  Areas, groves, or stands of mature or largely mature trees (i.e. greater than six (6) inches caliper as measured at a point four (4) feet above grade), covering an area greater than one-quarter (1/4) acres; or groves of mature trees (greater than twelve (12) inches caliper as measured at a point four (4) feet above grade) consisting of more than ten (10) individual trees per acre. 

Article 3 – Zoning Districts and Use Regulations

Centralized Water and Sewer:  

· Update to cross-reference the Township’s Act 537 Sewage Facilities Plan. 

South Mountain Conservation:  

· Consult with Township Solicitor to increase the 2-acre minimum lot size of this district.  Two acres may not be adequate to protect certain types of natural resources.  It the Township wishes to consider increasing the 2-acre minimum, it is very important to make sure there is a sound foundation for whatever lot size is proposed.
· Permit forestry activities by right in all zoning districts.  MPC Section 603 requires that all zoning districts must permit by right forestry activities including timber harvesting. Upper Milford does have a logging ordinance, however the activities are not permitted by right in all districts (some are by special exception).   
Additional Requirements:   

· Include cross-reference Section 304 of Ordinance #106 (Little Lehigh Creek Stormwater Management Ordinance) to insure that specific uses include water quality BMPs. 

Article 4 – General Regulations Section 409 

Subsection C – Site Plan Review

· Require delineation (by professional ecologist or scientist) of woodlands, wetlands, vernal pools, mature trees, hydric soils, alluvial soils, carbonate areas, PNDI or NAI sites, prime agricultural soils, etc. 

· Include a clearly defined set of review guidelines for the above resources. Appendix B includes model performance zoning criteria and guidelines included in the Newtown Area JMZO . This example includes three important components:


Specific definition of the resources being protected



Quantifiable Standards for protection – i.e. 100% protection in floodplains



Procedure for evaluating development plans  (site capacity calculations)

Subsection D – Site Design Guidelines

· Include specific, quantifiable standards or guidelines for protection of the resources required to be identified in the site plan. (As referenced above, see the Newtown  JMZO performance zoning example in Appendix B.)

Article 5 – Environmental Protection

Section 501 – Environmental Preservation Required

· Include specific guidance for township review.  Statements need to be cross-referenced with specific standards for each resource. (See JMZO performance zoning example in Appendix B.)   

Note Regarding Netting out of Resource Areas in Density Calculations:

Recent Pennsylvania court decisions have invalidated ordinances which “net out” natural resource areas when doing lot density calculations.  “Netting out” is when out of a total lot size of say, 100 acres, 30 acres of wetlands is subtracted from the total developable acreage, leaving 70 acres which form the basis for the density calculation. What has withstood court challenge is the argument that lot layout, design, and ultimate density should be determined by the site’s “natural constraints.” See comparison chart below which summarizes the features of two municipal ordinance cases recently reviewed by Pennsylvania courts. [ The Township Solicitor should be consulted on relevant case law, especially the Dolington Land Group and Toll Bros. Inc  vs. the ZHB of Upper Makefield Township.]  

. 
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Section 503 – Steep Slopes

· Protect steep slopes [greater than 15%] as part of an overlay zone.  (See sample ordinance from East Nantmeal Township, Chester County which illustrates how steep slopes above 15% are regulated as part of a steep slope conservation district.).  

Section 504 – Areas with High Water Table 

· Narrative basis for the protection of these areas must be clearly stated. 

· Field verification of hydric soils should be required by the Township Engineer.

· Hydrogeologic data should be used to establish groundwater protection zones with appropriate protective standards.  Zones can then be incorporated into the zoning ordinance as overlay districts.  Districts can specify maximum impervious surfaces and use restrictions to encourage recharge and minimize the potential for pollution. (See Tinicum Township and East Brandywine examples in Appendix.) 

Section 505 – Development Along Water bodies

· Amend to include riparian buffer protection. (See examples of Riparian Buffer Ordinances in Appendix B.  Examples include Montgomery County’s Riparian Corridor Conservation District Model Ordinance and Horsham Township’s Stream Corridor Protection Ordinance. These ordinances include the following provisions: 


_
narrative explaining basis for buffer width.


_
a two-zone riparian buffer area of 25 and 50 ft for a 75 foot total width.  

_
requirements for permitted or restricted uses within the area left as open space 


_
requirements to specify management or stewardship criteria for these areas. 



_
protection of perennial streams, ponds, and wetlands.

Section 506 – Alluvial Soils Areas

· Draft regulations specifically addressing wetlands, alluvial, and hydric soils separately with defined purpose statements and requirements. (See wetland/hydric soil ordinance for East Brandywine Township included Appendix B.)

· Prepare and adopt an official wetland map to facilitate wetland protection and require applicants to identify wetlands based on accepted delineation techniques. National Wetlands Inventory (NWI) maps should not be used as the definitive source, but rather as a starting point. (As recommended in the PROSEP, the Township could have a Natural Resource Inventory prepared by a qualified ecologist/environmental scientist to delineate the valuable natural areas within the township, including high value wetlands and wetland transition areas. Municipalities that have completed such evaluations include:  Lower Saucon Township in Northampton County and Durham and Plumstead Townships in Bucks County.  

· Consult Township Solicitor to determine whether these areas should be netted-out of the lot density calculations.  (See note about this matter above.)

Section 507 – Floodplain Regulations (Replaced by Ordinance #43C – November 2001)

Subsection 2.01 C. – Issuance of Building Permits 

· Include definition of term “watercourse”.  Also consider deleting the redundant language in Article 4.0 A (Technical Provisions).  
Subsection 4.03B – Drainage  

· Include cross-reference the newer standards of Stormwater Management Ordinance #106.

Subsection 4.03C  

· Amend language to be consistent with new stormwater ordinance.

Zoning Ordinance - Appendix A– Planned Residential Developments 

· The minimum required open space should be increased to 50% which is typical of these types of ordinances.  This is especially important since you have included a requirement that 25% of the space be devoted to active recreation.

· Set specific protection standards for the natural features referenced. (See Performance zoning example in Appendix B.) 

· Directly tie storm drainage provisions to the Little Lehigh Stormwater Ordinance [Ordinance # 106] criteria. 

· Require that existing stands of mature trees and woodland areas be maintained. Require mitigation of unavoidable impacts via tree replacement process. 

· Tree and landscaping requirements should cross-reference the new stormwater BMP requirements and be integrated into site planning.

· All planting lists should reference native species, especially those appropriate for Upper Milford.  

· Design standards should be applicable in all districts, not just as part of a PRD.

Zoning Ordinance – Appendix B – Single Family Cluster Developments 

· Specify natural resource protection standards similar to PRD.

· Require a minimum percentage of open space. [50%} 

· Allow smaller cluster lot sizes than those included in Section B.2  (Consider allowing a 50% reduction in lot sizes. 

· Allow flexibility in street and sidewalk design criteria  to reduce infrastructure and the amount of imperious surface. (See comments in SLDO). [ A local application of flexible street design can be found in New Hanover Township’s ordinance which is included in Appendix B.  Other sources of criteria include: Bucks County Planning Commission’s Performance Streets Manual (1980) as well as two practice guidelines published by the Institute for Transportation Engineers: Traditional Neighborhood Development Street Design Guidelines (1999) and Neighborhood Street Design Guidelines (2003).  

Upper Milford Township Subdivision and Land Development Ordinance 

1985, Revised 1992 with Amendments to 2001

Article 2 – Definitions

· Add or amend the following terms to be consistent with Stormwater Ordinance #106:

· Buffer

· Stream 

· Watercourse 
Article 3 – General Procedures

· Delete the second sentence of this section since other provisions in this article are binding and appropriate waivers can be granted. 

Article 10 – Design Standards and Required Improvements

Section 1003 – Overall Requirements

· Require that land disturbances avoid forested riparian areas and groundwater recharge areas. 

· Define Tree Protection Zones and specifying protection standards. (See example from Quakertown Area Zoning Ordinance in Appendix.)

Section 1004 - Streets 

· Allow more flexibility in street design as detailed in several low-impact development publications.[See example ordinance in Appendix B and additional references in Appendix C]. This section should cross-reference Appendix F of the Stormwater Management Ordinance #106 dealing with Low Impact Development Practices. 

Section 1008- Storm Water Drainage

· The section should be amended or replaced by the new Stormwater Management Ordinance #106 and the new stormwater management criteria currently being developed for the entire township. 
Section 1009 – Sewage Disposal Systems

· This section should include cross reference to new Act 537 Plan as noted in Section 510 of the zoning ordinance.

· Cross-reference criteria with Section 304 of Stormwater Management Ordinance #106 and new township-wide stormwater management ordinance.

Section 1010 – Water Supply Systems

· Specify standards for drilling, water quality, and well yields.  

· Include cross reference to standards and criteria of Section 304 of the Stormwater Ordinance #106 and similar sections of the township-wide stormwater management ordinance.
Sections 1013, 1014, and 1015 – Off- Street Parking and Loading, Curbs and Sidewalks

· Incorporate by reference BMP standards contained in Appendix F of the Stormwater Management Ordinance # 106 and future stormwater management ordinance to minimize impervious surfaces and better manage and treat stormwater runoff. 

Section 1019 – Landscaping

· Remove references to invasive species (Acer Platanoides - Norway Maple - is a known invasive species in Pennsylvania) 

· Prohibit use of invasive plant species in landscape plans.   

Appendix B- Plan Checklists 

· Include cross reference to stormwater drainage plans criteria specified in Article 4 of the Stormwater Ordinance #106 and any future township wide stormwater management ordinance. 

Appendix D – Stormwater Drainage Runoff Calculations

· Replace this section by the appropriate Sections of Stormwater Management Ordinance #106. (Section 307, Appendices C and D)

Additional Recommendations
Regulatory Recommendations

On-lot septic System Management Ordinance

· Adopt separate, stand-alone on-lot maintenance and monitoring ordinance to minimize impacts from failing on-lot systems. (See example in Township Act 537 Plan.)

Scenic Resources Overlay District

· Adopt a scenic resources overlay district to protect the 16 scenic areas and roads identified in the Upper Milford Township PROSEP.  This type of overlay district could specify height restrictions, prohibit the re-alignment or widening of scenic roads, restrict grading and specify construction materials.  For example, Tinicum Township requires that improvements proposed within a scenic resource area be approved as a conditional use. (See Tinicum Township example in Appendix B.)   

Protection of Woodlands

· Include woodland areas and associated protection measures separate resource under Article 5. The Township could also regulate woodlands through an overlay zoning technique. (See Newtown Area JMZO Performance Zoning and Tinicum Township’s Woodland Overlay District  for examples of both approaches.)

· Define Tree Protection Zone and specify protection measures. (See example from Quakertown Area Ordinance in Appendix B.)  

II. LCCD Recommendations
  

Below are recommendations developed for this study by the staff of the Lehigh County Conservation District and the Lehigh County Agricultural Preservation staff. 

Regulatory Recommendations

Stormwater 

· Adopt LVPC updated 167 ordinance: The LVPC has recently developed a model 167 ordinance, called the Global Act 167 Stormwater Management Plan Water Quality Update. This update contains several features that are more protective of water quality than the earlier Little Lehigh Creek version. The Township should consider reviewing the revised document and adopting updates to their own stormwater ordinance based on the improved features of the new model. 

· Prohibit development of the flood plain: Lower Macungie Township has in place a strict flood plain ordinance that forbids most development in the 100-year flood plain. Such an ordinance protects both current and future stream-front property owners from catastrophic property loss when structures are inundated during unusual flood events. A copy of Lower Macungie Township’s ordinance is included in Appendix B. 

Erosion and Sedimentation Control

· Enable UMT staff to issue stop-work orders on building sites that are out of E&S compliance: The LCCD may visit sites where the developer and/or operator is out of compliance with the PA Clean Streams Law and the accompanying regulations.  Often, shutting down activity at the site in question is a more effective compliance and enforcement tool than levying penalties.  The Conservation District has no authority to issue a "stop work order" and must currently rely on the Pa Department of Environmental Protection regional office in Wilkes-Barre to halt all work, other than work to achieve compliance, at a site.
  
The LCCD therefore recommends that Upper Milford Township amend its SALDO or other appropriate ordinance to [allow/encourage/ require*]  its zoning and codes enforcement officer to issue  a "stop work order" upon notification by an LCCD employee that an earth disturbance site is in violation of the PA Clean Streams Law and/or PA Code Title 25, Chapters 102, Erosion Control Regulations and/or 92, Water Quality Standards. 

*Before proceeding with this recommendation, further conversation would be needed between the Conservation District and Upper Milford Township to clarify the best methods for creating appropriate “stop work order” conditions . 

· Create a universal grading permit requirement that shows the pre-grading and post-grading topographic contours of the property, and the direction of drainage off the property after the completion of the work. The purpose of this is to ensure that grading work does not inadvertently create property damage due to stormwater on downhill and downstream properties.
Agricultural Preservation

· Require that a 100’ buffer yard be put in place wherever a residential development is built adjacent to a farm property. This should be done to protect both the farmer and the residential landowners from conflicts between the two land uses: i.e., use of fertilizers, pesticides, biosolids, etc. Suggested definitions and wording concerning buffer yards is included in the Appendix under Buffer Yards. 

· Explore the possibility of enacting regulations that preventing developments from discharging higher volumes of stormwater onto an existing farm property than what exist under current conditions. This recommendation would have to be carefully developed with regard to current state regulations.

Non-regulatory Recommendations

Road Maintenance

· Township road personnel should regularly attend trainings given by the Center for Dirt and Gravel Road Studies, and apply Environmentally Sensitive Road Maintenance principals to all township roads. 

· Conduct an annual review of road maintenance procedures in comparison with appropriate road NPS pollution reduction best management practices. Many of these are outlined in the Leibert Creek Watershed Assessment.

III. Study Method

Heritage Conservancy reviewed the Upper Milford Township Zoning Ordinance (1992 with revisions) and the Subdivision and Land Development Ordinance (1992 with revisions) focusing on provisions related to natural resource protection.  The main purpose of the review was to recommend updates and/or revisions that could provide additional protection to the natural areas of the Township.

Heritage Conservancy reviewed the currently adopted zoning and SLDO ordinances as noted above along with amendments and/or stand-alone ordinances related to Natural Resources, which were revised following the adoption of the 1992 ordinances.  These included the following:

Ordinance #43C
 Amendment – Flood Plain Ordinance - 11/01/01

Ordinance #60
 Water conservation standards - 03/04/02

Ordinance #66
 Small Flow Treatment facilities - 12/02/92

Ordinance #66A
 Amendments to Ordinance #66

Ordinance #76
 Holding Tank Standards - 03/19/98 

Ordinance #79
 Protection of primary and alternate septic system sites - 07/01/99

Ordinance #83
 Implementing the Little Lehigh Creek Act 167 Plan - 11/02/00

Ordinance #106
 Adoption and Approval of the Little Lehigh Creek Watershed Stormwater Management Ordinance - 03/03/05


Amendments to Zoning Ordinance – Logging - #2 6/6/00

In addition to the above ordinances, we also reviewed the Water Futures Ordinance Assessment Memo prepared by Natural Lands Trust (October 29, 2003).  Many of the specific recommendations in this memo are consistent with those developed by NLT in their 2003 assessment. 

Appendix A – Review Matrix

Appendix B – Sample Ordinances

•
Performance zoning related to specific environmental resources (Newtown Area – Joint Municipal Zoning Ordinance)


•
Steep Slope Conservation District (East Nantmeal Township)

•
Critical Recharge Areas Overlay District (Tinicum Township)


•
Riparian Buffer Ordinance (Horsham Township)
•
Riparian Corridor Conservation District – Model Ordinance (Montgomery County)

•
Wetland/Hydric Soil Ordinance (East Brandywine Township)


•
Scenic Resources Overlay District (Tinicum Township)

•
Woodland & Hedgerow Overlay District (Tinicum Township)


•
Tree Protection Zone Example (Quakertown Area Zoning Ordinance)


•
New Hanover Township – Flexible Street Design Standards (New Hanover SLDO) 

Appendix C – Additional Technical References













Comparison of


C&M Developers Decision with the Dolington Land Decision





Make sure protection goals and implementing zoning provisions are balanced with the ability of property owners to realize reasonable use of their lands.  The following provides a contrast between the Dolington Land  (Upper Makefield Township) decision with the C&M Developers (Bedminster Township) decision.  Dolington’s provisions were upheld, while Bedminster’s were not.





C&M Developers 			Dolington Land


Bedminster 				Upper Makefield





Affected intensity			Affected layout and design


(dwelling unit yield)





Permitted one 				Permitted three development


development type			options with density incentives





Added “one clear acre”			Number of dwelling units calculated without


and building envelope			deducting natural features and agricultural lands


 	requirements
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